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of censorship in the united State., including in particular

efforts to suppress creative expre••ion and inforaation about

sexuality and sexual orientation.

People for the American Way ("People Por") i. a non

Partisan, education-oriented citizens' organization estab

lished to promote and protect civil and constitutional rights,

inclUding first aaendaant freecSoaa. Founded in 1980 by a

group of religious, civic and education leaders devoted to our

nation's heritage of tolerance, pluralis. and liberty, People

For now has over 300,000 ..-ben nationwide. Many of People

For's ..-bars subscribe to cable television and vatch programs

on PIG and leased access channels. People Ports members have

specific and personal interests in promoting the free flow of

inforaation and in receiving uncensored cable progr...ing.

People Por seeks to protect the interests of its Il8IIbers, as

vell as the broader interest in preventing censorship of

expression protected by the first ...ndJlent.

Although the c01llDl8nters generally support the goal of

protecting unsupervised children frOll cable progr_ing that

their parents find inappropriate, ve cannot support the

Commission's ProPO.ed Rule. The content-based restrictions

that the Ca.aission proposes will prove seriously disruptive

to access programming and the value that it brings to local

ccmaunities across the country. Moreover, the Proposed Rule

vill work this aischief without adding anything to the already

effective requirement that cable operators provide lockboxes

to protect unsupervised children.
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First, thl PEG re.triction on "..terial .oliciting or

proaoting unlawful conduct" pruan~s sPecial probl_ for

programming that engage. in cora political sPelch.V For

example, in Grand Rapids, lIichiCJan, the producers of "Lies of

our TiJDes" have endorsed sanctuary for Latin Aaerican refugees

and encouraged blockades of CJovern.ant offices in protest of

various official positions. Stailarly, "The Flying Focus

Video Collective" of Portland, Oregon has hosted a .peaker who

advocated direct and illegal action to protect old tiJiber

growth. Several progr_ have advocated the de-criainaliza

tion of marijuana, including "Libertarian Conspiracy" of

Sacramento, california, "Libertarian Review" and "Ti.e for

Hemp" in Tucson, Arizona, and "Cannabis" in Kalamazoo,

MichiCJan. Patricia Aufderheide, Public Access Coble Pro-

gr••ina , Controversial SPMch' and Pm Expres.ion, 4-5

(Nov. 1992) [hereinafter Public Acgess] (App., Exh. L).

Second, the re.triction on sexually explicit proqr...inq

would curtail proqrUlllinCJ on health education and sex

education, inclUding proqr_ that deal frankly with AIDS.

This would inclUde proqr...inq directed at both the gay

.inority and hetero.exuals.

ExaJIPles of each of the.e types of proqr_ing are

literally too extensive to dacu.ent bere. For exa-ple,

CAllbridge cc.aunity Televi.ion in "ssachusetts could be faced

fJI The de.cription that follows is based in very large
_asure on Public ARges. Cabl. prggro-ina, Controversial
Saech pd lre. EXPossion, a draft article by Dr.
Aufderbeide, that is included in the ApPendix as Exhibit L.
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with restrictions on a prograa entitled "Truth or

Consequences: A Guide to Sate Sex at KIT." Id. at 4.

So could Kalamazoo Cam-unity Acce•• Center of Michigan for an

AIDS prevention special that involved role-playing. Id.

Similarly, the Northern Virginia Youth service. Coalition

produces the weekly cable acce•••erie., ·Focus on Youth." In

one program on AIDS, two profe••ional. role-playing a dating

situation were a.ked, "If you were dating, how would you get

your partner to reveal his .exual history?" Cable Accesl,

supra, at 49.

A video of a ho.. birth in Aaber.t, Mas.achu.etts might

have fallen under scrutiny, a••ight have "De.perately Seeking

Susan," a program in olyapia, Washington that is hosted by a

therapist and includes frank discussion of sexual behavior and

sexual dysfunctions. Public Agee•• , supra, at 4. The .ame is

true tor the "Healthvi.ion." .eries, produced by the cOBaunity

and prote.sional education dePartment of Good Samaritan

Hospital and Medical Center of Portland, Oregon. Progr_ in

the .eries have included "PMS: Breaking the Cycle" and

"Under.tanding Impotence: A Ca.aon and Treatable Probl... •

cabl. Acce••, .upra, at 37.

Moreover, .0.. progr_ would tace re.triction. under

either or both ot the "unlawful" and "explicit" standards.

For example, acce•• centers in Forest Park Ohio, Fort WaYne,

Indiana, Sacr...nto, California, Kalamazoo, Michigan, and

Portland, Oregon have aired progr_, sOlle produced by

Operation Re.cue, that have oppo.ed abortion. SOIle of these
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programs have either encouraged blocking access to abortion

clinics or have contained possibly offensive explicit i ..ge.,

or both. Public Agcess, sypra, at 5.

Finally, live proqr...ing, including call-in programs,

will be particularly hindered by the co..ission's proposed

Rule. These shows fulfill a unique role by both _king cable

i..ediately interactive and allowing disPlrate ainority groups

to cOJllJDunicate with each other through that .ediua. It is in

the nature of these programs to be unpredictable, however,

especially when they concem sansitive or hotly-debated

topic.. Because progr_ers of these types of shows cannot

a••ure operators of their content, the fear of liability is

especially likely to prampt their prohibition.

Several shows conceming sex education could thus be

huapered. For ex_pIe, one IItICJII8Dt of "AIDS Call-in Live,"

from Chicago, included a seventeen-yeAr-old girl asking how to

respond to a boyfriend who a.sured her that they did not need

to use condOllll because he was loyal to her. Speakers may also

hold up it_ such a. condoas to explain their use. ,lA. at 8.

Health education shows could also have the .... probl....

For exaaple, "Health in America" is produced aonthly in

Sacraaento and discusse. alternative and holistic health-care

options. It has included graphic i..ge. of WOll8Jl with ..stec

tamies and d_ged breast iaplants. lsi. at 8.

Finally, topical call-in programs would also be

threatened. Sacr...nto aired "Live Wire" within hour. of the

Rodney King verdict, on which callers had their volatile
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aoaent.. And acce.s progr_ in Oregon hotly debated that

.tate's ballot initiative that would have criainalized .oae

hOllosexual behavior. .14. at 5, 8.

Ro on. can dispute the value of these proqr_ to an

adult viewing audience. Even if .cme parents feel that

unsupervised ainor. should not be given fr.e access to all of

thea, it ill serves .ociety to reduce adult. to viewing cable

that is only fit for children. Por that r.ason, we see

lockboxes as the alternative that is superior to allowing th.

prohibition of this type of proqr_ing. Lockboxe. allow

adults both to control children'. access and to partake of the

robust speech and debate baing aired on acce.s channel.. They

also allow parents to decide for th....lv•• whether or not

their childr.n will benefit fraa rec.iving information on

sensitive topics, and they allow acc.ss to be grant.d for just

the spac. of one proqr... Bans and blocking scb...s offer

none of th••e advantag.s, y.t the congr.ssional record and the

ca-aission'. Rotice both disclose that bardly a whisper of

attention bas been paid to the lockbox option.

I. ..C'lIO. 10 nOLau. t'D I'Ias., allJl1lDlIIIJI'l'

There can be little doubt that the purpose and effect of

Section 10 of the Act is to establish a systea of censorsbip

that violates the first aaandaent rights of tho.e who wish to

cablecast on PEG and leased acc.ss channel. and those who wisb

to view the censored proqr_ing. As .uch, it the Co_ission

is to iapleaent this section of the Act in haec verbA (as its

PrOPOs.d Rule suggests), any final rule that it may pr01lulgate
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in the.e proceedings will i~elf be uncon.titutional.

We di.cuss the various constitutional difficulties that the

co.-is.ion·. Proposed Rule presents in the sections that

follow this one.

This section focu_ on tba statute itself, and our pur

pose is twofold. First, we d8llOnatrate the propriety of

applying first ..endllent analy.is to the content-based

restrictions on free expre.sion that are either enshrined in

Section 10 or called for by it. Second, we show that section

10's requlation of non-obscene cable proqr...ing is neces

sarily unconstitutional.

A. STATE ACTION

As an initial aatter, we are aware of certain stat...nts

in the floor debates conc.rning Section 10 that attempt to

categorize th. r.strictions on sP88ch contained in that enact

.ent as non-governmental and hence beyond constitutional

scrutiny. ba,.L..SLt., 138 Cong. Rec. S646 (daily .d. Jan. 30,

1992) (.tatement of Sen. H.l..): 14. at S648 (statement. of

Sen. Thurmond): id. at S649 (stat_nt of Sen. Inouye). In

our view, these .tatements are cl.arly .istak.n.~ As a

general aatt.r, Congr••• • role in .stablishing this system of

censorship (as well as that of the co.-ission in implementing

~ oth.r floor stata.ants clearly indicate that sponaors of
S.ction 10 t.paraissibly intended "to forbid cable ca.panies"
frOJll allowing proqr_rs to freely express th_elv.s over
PEG and l ..sed acc.s. channels. 138 Conq. R.c. S646 (daily
ed. Jan. 30, 1992) (stat~t of Sen. S.l..). See also JJI. at
S652 (iaposition of liability on cabl. oPerators "will put an
end to the kind of thinq. goinq on" access channels).
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it) involves sufficient 9ove~t action to i.plicate the

protections of the first -mbIent. Access channels are pub

lic fora that have been created by localities throuqh con

tracts between franchisinq authorities and cable operators.

Pursuant to the.e contracta, local cable oPerators are pro

hibited fram censorinq acce•• progr...ing. Throuqh

Section 10, Conqress seeks to interfere with these contracts

by authorizing censor.hip throuqh its chosen agents, the cable

operators.

Moreover, two features of this regulation d_onstrate the

state's onqoinq involvement in the systea of censorship that

section 10 establishe.. First, Congress has specified that,

in all instance., leased acce.s programming must be blocked if

it con.titutes "indecent progr...ing, as defined by coaaission

r89Ulations." Section lOeb) (codified at 47 U.S.C•

• 532(j) (1». This provision is an inteqral part of Section

10's systea of censorship, and it indicates that congre.s has

fully involved itself and the ca.aission in placing restric

tions on progr_ing under the Act. As such it is direct

state involvement that suffices to trigger first ..endaent

scrutiny of the entire enaet.ent.!V Further, Section 10(b)

indicates that conqress viewed the censorship of cable

programming as a function of the state, and its deleqation of

!V Becau.e" [t]he .ore relevant inquiry in evaluating
severability is whether the statute will function in a wanner
consi.tent with the intent of Congre.s," Alaska Airlines. IDQ.
v. Brock, 480 U.S. 678, 685 (1987) (..phasi. in original), the
state action that adheres in the blockinq provisions of
subsection (b) cannot be .evered fram the rest of the statute.
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a part of that power to a private actor does not in.ulate the

exerci.e of that power fraa cOn8titutional .crutiny. S•• ,

~, willi,.. v. City of st. Loui., 783 F.2d 114, 117 (8th

Cir. 1986) ("This d.legation under .tate law of powers

po••••••d by virtue of state law and traditionally .xerci.ed

by the city satisfi•• u. that the City's action h.re i. under

color of stat. law."); Anga1;a v. Pri.on Health Serya.. Inc.,

769 F.2d 700, 703 (11th Cir. 1985) ("Where a function which i.

traditionally the exclusive prerogative of the .tat. • • • i.

perforaed by a private .ntity, .tat. action is pr••ent.").

Second, it is Congr••s in all inatances that has speci

fied what type of progr_inCJ an operator aay refuse to carry

over PEG or lealled acee.s, otherwi.e aandating that "a cable

operator shall not .xercis. any editorial control" over the

programming of th.se chann.ls. 47 U.S.C. I 531(e) (PEG); 47

U.S.C. I 532(c) (2) (leased acce.s). Thi. conCJressional

specification of programming standards i. not insulated froa

first uendllent scrutiny _rely because it is phrased in per

aissive teras, for it operat.s in tand.. with Section 10(d)'s

imposition of liability on private cen.ors if they fail to

prohibit .pe.ch that "involv.s" obscenity. In oth.r words,

these provisions place the operator in peril of liability and

pro~t it to r.strict any programming that even reaotely aeets

the peraissive censorship standards set out in subsections (a)

and (c) of Section 10, lest the speech also wander into the

undefined grey area that "involve. obscene material." ~

Bantam Bo0kl· Inc. v. Sullivan, 372 U.S. 58, 67 (1963)
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(cautioning against elevating fora over substance when deter

mining whether censorship is occurrinq): P.n1;hous. Int' 1. Ltd.

v. McAuliffe, 610 F.2d 1353, 1360 (5th cir.) (same), cert·

dismissed, 447 U.S. 931 (1980).

This effect has already been felt. 12I For exuple, as

the Chairman and Chief Executive Officer of Time Warner Cable

("TWC") concluded in an affidavit that was submitted in liti

gation that brought a direct challenge to the 1992 Act:

"The provision of Section 10(d) ••• injur[es] '!'WC
by subjecting it to the risk of criminal and civil lia
bility for proqr...inq created by others that it does not
wish to carry but is required by law to carry. The pro
visions • • • of the Cable Act permitting '!'WC to prohibit
or restrict obscene progr_ing does not alleviate such
injury in that they coapel '!'WC to determine obscenity
questions that even Federal courts regard as exceedingly
difficult, and '!'WC raains exposed to criminal or civil
liability if a court later disagree, with its determina
tion." Affidavit of Jo,eph J. Collins, , 37, at 23
(APP., Exh. M).

Cable oPerators thus fe.l compelled by their possible lia

bility to censor widely.

Indeed, cable oPerators have for that reason already

bequn to institute censorship for proqramming that is sexually

explicit but not even arquably indecent, out of fear that so..

121 Of course, the threat of liability is ,SUfficient for state
action pUrPOses: it need not be the case, as here, that such a
threat has proven to be the direct cause of private conduct.
Peterson v. City of Greenville, 373 U.S. 244, 248 (1963)
(findinq state action "even aUUIling ••• that the ..nager
would have acted as he did independently of the existence of
the ordinance·): Carlin COUunicotipns. Inc. v. Kpuntain
States Til. , Til. co., 827 F.2d 1291, 1295 (9th Cir. 1987)
("Sillply by 'ccmaaand[ing] a particular reSUlt,' the state had
so involVed itself that it could not claim the conduct had
actually occurred as a result of private choice."), cert.
denied, 485 U.S. 1029 (1988).
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.uch progr.. aigbt later be found to subject the operator. to

liability. As one cable operator wrote to the executive

director of it. local public access programmer,

"all progr_ing which contains sexual, excretory or
other behavior or depictiODll, or language wbich poten
tially _y be offanaive to the citizens of Tucson [au.tJ
be .ent to our .y.tea for screening before it is cable
ca.t by TCCC over our cable syst_." Letter frOll
InterNedia Partners to Tucaon COIIIDunity Cable Corp. (Hov.
13, 1992) (App., Exh••).

Thu., not only is progr...ing called in to question if it

concern. .exual material of any nature, it is also .ubject to

editorial scrutiny if it contains "potentially • • •

offensive" language. Becau.e of their unpredictable nature

and potential to include .uch lan9Wlge, cable operators bave

specifically targeted live programming (including call-in

sbow.) :

"Moreover, no live progr_ill9 should be cableca.t which
contain. such uterial. All such programming .bould be
taped and .ent to us for screening as outlined above."
14.

Recognizing the obvious dangers posed by the threat of

government-i-.po.ed liability on private censors, federal

court. faced with .iailar .ch.... bave not besitated to

recognize the state action that bring. first ..endllent

principles to bear. For ex.-ple, in carlin co..unicatioDl.

~ v. Mountain states Tel.pMne , Telegraph CO., 827 F.2d

1291 (9th Cir. 1987), Clrt. denild, 485 U.S. 1029 (1988)

Arizona's threat of cri.inal liability constituted SUfficient

.tate action to subject to first ...ndaent scrutiny a

telepbone coaPAny'. deci.ion to bar sexually explicit
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•••••ge.. "With this threat, Arizon. '.xercised. coarcive

power' over Mount.in Bell and thereby conv.rted its otherwi.e

priv.te conduct into .t.te .ction •••• " Id••t 1295

(quoting I1Ya v. Xaret.ty, 457 U.S. 991, 1004 (1982».~

simil.rly, the thre.t of liability cont.ined in Section 10(d)

of the 1992 Act tr.nsforJUI the censor.hip .t.ndards of

sections 10 (.) .nd (c), Which are otherwi.e phra.ed in

peraissive t.rJII, into .tate aCtion.

Indeed, the existence of .ub.ection (d) nullifies the

st.te .-etion .r9UIl8nt. .dvanced in the floor debates on

section 10. Sub.ection (d) v.. not • PArt of the .nactaent

then being deb.ted, but v•• l.ter added. .s • "conforming

aaendllent. " It i. "conforainq," how.ver, only in the Senae

th.t it require. cable operator. to conform to cen.orship

st.nd.rds th.t are otherwi.e phr.sed in permi.sive terms. In

l.ter proPO.ing the addition of .ubsection (d), Senator Hel..

specifically stated th.t it. purpose was to "put an end to the

kind of things going on" .cc••• cb.nn.ls.W' Given this

JJI The court went on to hold that any decision to ban speech
..de under threat of state-iJIpoaed liability "v.s
unconstitutional st.te .etion" th.t viol.ted the first
amendment. 827 P.2d .t 1296.

JiI In its Notice of Proposed. Rul~ing, the co.ais.ion
recognized the .ymbiotic rel.tionship betveen the proqr_ing
stand.rds of subsections C.) and (c) and the i.POsition of
liability contained in subMetion (d). Por exaaple, p.r.graph
13 first note, th.t ,ub.eetion (c) "..rely allows the cable
operator the option" of censoring PEG. The next sentence
i_edi.tely juxt.POses

(continued•.. )



- 34 -

chanqe in circuastances, it is not surprisinq to find inappo

site the federal cases cited in the floor debate for the

propo.ition that the censorship beinq enacted would escape

constitutional .crutiny. For aDaple, Senator Hel_ pointed

to Carlin cgmauoication, Inc. v. southern lell Telephone'

Telegraph. Inc., 802 F.2d 1352 (11th Cir. 1986), to support

his contention that -it is paraissible to allow a private

coapany to aake indti"'ndent decisions to exclude certain

obj.ctionabl. mat.rial.- 138 Conq. Rec. S646 (daily ed.

Jan. 30, 1992) (emphasis added). As others have r.adily

recoqnized, how.ver, the threat of liability removes the inde

Pend.nce of that decision and renders it subject to first

amendm.nt .crutiny. Se., L.SLa., Mguntain states, 827 F.2d at

1295; id, at 1298 n.2 (canby, J., di.sentinq in Part) (-the

pres.nce of this coercion differentiat.. this ca.. from carlin

v. southern lell-).

B. PUBLIC FORUM

Even were the censorial dictate. of Section 10 not them

selves state action, the first ~nt would still apply.

Becau.e PIG and leased .cce.s constitute a quint••••nti.l

~ ( ••• continued)
-As pointed out .arlier, however, [sPbsection (d)]
.xpressly provide. that cabl. operators are no lonqer
statutorily i_une from liability for c.rriaqe of ob.cen.
aaterials on theae channel•• -

However, we note that the legislative history of .ubsection
(d) suqqests that liability cannot be iJlpo.ed on cable
operators with resPect to PEG. The .cant floor debate was
conc.rned wholly with l.ased access channels. 138 Conq. R.c.
S652 (daily ed. Jan. 30, 1992) (stat_ent of Sen. Hel..).



- 35 -

public forum, a systea of censorabip is not insulated fram the

first ...ndaent simply becaue conqr.ss bas ve.ted private

cable operators with the decision to prohibit speech in that

foruJl. When the qovernaent destroys a public foruJI by

_POwerinq private actors to restrict speech, it .ust do 80

within the bounds of the first -.ndllent.

PEG and leased access certainly constitute such a public

forum -- one that is unique because of the widespread reliance

on electronic communication. congres. recogniZed this status

in the legi.lative hi.tory of th. 1984 Act, wbich both recoq

nized that local franchi.inq authorities could provide tor PEG

in tranchi.es and required thea to e.tablish lea.ed access.

See B.R. Rep. Ho. 934, 98th Conq., 2d S.ss. 30 (1984),

reprinted in 1984 U.S.C.C.A.H. 4655, 4667 (quoted .upra PAqe

4). The legi.lative bi.tory of the 1992 Act similarly

recognize. that Congres. has beretofore ·requir[ed] cable

operators to operate public and leased access cbannels as a

public forum open to any and all speak.rs.· 138 Conq. R.c.

S648 (daily .d. Jan. 30, 1992) (letter fro. Mr. Pet.rs): ide

at S652 (.tateaent of Sen. Bel..) (·[T]he intent ot the [1984]

law, obviously, was to pr01lOt. diversity in cable proqr__inq.

The law required cable operators to carry anythinq that

proqr....r. brouqht alonq.·). In .ua, ·the underlyinq theory

of lea.ed acce.s channels [i.] to provide a foruJI tor people

to speak out on a diver.ity ot i ••u••• • ~. (stat..ent ot

Sen. Thuraond). See al.o S. R.p. Ho. 381, 101st Conq., 2d
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Sess. 46 (1990) (PEG and leased access constitute "a free

market of idea.").

Under generally applicable first amendment principle.,

therefore, localities that t.pl..-nt these provi.ion. pursuant

to their franchising authority bave pUrPOsefully "'open[ed] a

nontraditional forum for public discourse'" and created a

public forua "that bas a. 'a principal pUrPOse • • • the free

exchange of ideas.'" International soc'y for Iriabna

conscioulnass. Inc. v. ~, 112 S. ct. 2701, 2706 (1992)

(quoting Corna1iu1 v. NAACP Lag_I Defen" , EduC • Fund. Inc.,

473 U.S. 788, 800, 802 (1985».nv The federal courts bave

thus recoqnized that PEG and leased access constitutes a

public forum for pUrPOses of first ...ndaent analysis.~

W' See 01110 Southeastem pnwqt;iAM. Ltd. v. COnrad, 420 U. S.
546, 555 (1975) (finding .unicipal auditoriua a public forua)J
CiQ8yisign cqxp. v. City of Burbank, 745 F.2d 560, 570 (9th
Cir. 1984) (s_. for aapbitheater), Clrt. anied, 471 U.S.
1054 (1985)J XUrkoY v. Sinclair, 495 F. supp. 1248, 1252 n.5
(D. Minn. 1980) (state fair grounds) J United State. r.Mr
Party v. IDQX, 430 F. Supp. 1359, 1361-62 (D.N.C. 1977)
(parkinq areas adjoining state-owned liquor .tores).

W S.e, LJL., Quincy Cable TV. log. v. !ke, 768 F.2d 1434,
1452 (D.C. Cir. 1985) ("aceess rules ••• serve countervailing
Fir.t AIlenement values by providing a forua for [the]
public"), cerj;. denied, 476 U.S. 1169 (1986) J Il1lJ.x v. AlAN
Educ. Teleyision CqIa'n, 656 F.2d 1012, 1022 , n.19 (5th Cir.
Unit B 1981)J Erie Tll8QQPlYDigatign•• Ing. v. City of Erie,
659 F. SUpp. 580, 598-600 (W.D. Pa. 1987) ("acce.s
requir_nts are intended to uke cable channels available to
the public on a first-co.., first-served nondiscriminatory
basis"). See also Mrkshire Cableyision of Rhode I.land. Inc,
v. Burke, 571 F. SUpp. 976, 987 (D.R.I. 1983) (acces. rules
"..ndate that all individual. be given the opportunity to
appear on cable televi.ion on a nondiscriminatory first-caae,
first-served basis"), vacated as apot, 773 F.2d 382 (1st eir.
1985).
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Because ot the recognition that access channels are a

public torum, as at least one ca.aentator has noted, "tor the

acc... channels, the 19S4 Act: reqards the cable systea as the

.odern counterpart to the city street or, perhaps aore pre

cisely, to the .treets in a ca.pany town." Michael I.

Meyerson, The Cable CpPulatipns Policy Act of 1984;

A Balancing Act on th- eoaxi.l 'iral, 19 Ga. L. Rev. 543, 585

(1985). Attempts by private operators to now forbid expres

sion upon channels that have previously been dedicated as a

Public forum are therefore subject to tirst aaencbaent analy

sis, just as first amandaent scrutiny is necessary when the

private owner of a cOBPlny town att_pts to deny others the

riqht to speak on nOllinally private sidewalks. MArsh v.

AIAbtP', 326 U.S. 501, 507-08 (1946). "The .ore an owner, for

his .dvantage, 0PeIUI up his property tor use by the public in

qeneral, the aore do his rights becoae circuaacribed by the

statutory and constitutional riqhts of those who use it." Id.

at 506. ~ Internatipnal Soc'y tor KrishnA COnscipusnesl v.

State Pair ot Tex., 461 P. Supp. 719 (N.D. Tex. 1978)

(enjoininq restrictions placed by non-profit cOrPQration on

reliqious expression beinq pursued in a public forua).

In A situation reaarkably st-ilar to that presented by

Section 10, it was an access channel's status as a public

forum that proapted a federal court to apply first ..endaent

analysis to a leb_e of penaissive private censorship.

lIissPuri Knights pt the ICu KlUX Klan v. Kanlas City. Mo., 723

P. SUpp. 1347 (W.D. Mo. 1989). The lans•• City case arose
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after members of a racist organization declared their inten

tion to air a prograa over a public access channel. In

reaction, the city council paa..s an ordinance that "permitted

[the local cable operator] to delete the cable channel if it

so desired." 14. at 1350. In ita stead, "a new channel would

be createdII that "would be subject to [the operator's]

editorial control. II Id. Raco9Dizing that the introduction of

permissive editorial control would have intruded upon a public

fOrull, the court denied a motion for au.aary jUdgaent that

would have eliainated a first _ncment claia. It held that

"[a] state may only eliminate a designated public forum if it

does so in a manner consistent with the First bend1lent." 14.

at 1352.J1I Because Section 10 and the co_ission's proposed

regulations thereunder would siailarly allow cable operators

to impinge upon the PEG and l_sed acce•• public forum, they

are proper objects of .crutiny under the first ..endlaent.

C. FIRST AMEIfDIIENT VIOLATIONS

We have .hown above that Section 10 does not escape first

..endlaent scrutiny. Moreover, under standards applicable to

content-ba.ed cable regulations, section 10 is unconstitu

tional. All the cc.mission has recoqnized in this docket, se.

Notice, 7, at 4, differences in the characteristic. of the

J1I See alao united stat.. v. Grace, 461 U.S. 171, 180 (1983)
(lithe destruction of public foZ'UJl status • • • is at lea.t
presUJIPtively illpanai.sible" under the first aJl8ftaent). ~
United states PoRal Sery. v. COuncil of Graanburgb Civic
Ass'n., 453 U.S. 114, 133 (1981) (·congress, no acre than a
suburban township, may not by its own .1IlU dixit destroy the
'public forum' status of streets and Parks which have
historically been public foruas.").
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various print and electronic .edia mandate different standards

of first aaendllent protection against content-basecl regulation

of expression pursued over each nch aediWll. Rad Lion

Broadcasting Co. v. lQC, 395 U.8. 367, 386 (1969). "Each

.ethod of coaaunicating id_ is a 'law unto itself' and that

law must reflect the 'differing natures, values, abuses and

dangers' of each method." la1;rmee4ia.:roc. v. Ci1;y pf San

Diego, 453 U.S. 490, 501 (1981) (quoting Kgyacs v. Cgpper, 336

U.S. 77, 97 (1949». Attention to the peculiarities of each

aediWll is therefore necessary when it COlleS to scrutinizing

attempted qovernJl8nt regulation of sPeech that, while not

obscene, may be sexually explicit.JIf

Thus, while the legislative history of Section 10 dis

closes an intent to import content-based requlations that may

be appropriate for other madia into cable, see, ~, 138

Cong. Rec. S646-47 (daily ed. Jan. 30, 1992) (stat_ent of

Sen. Bel_) (referring to restrictions on telephone COll

.unications), such i~rtation does not satisfy the first

aaendaent. Bather, because the unique features of cable bave

allowed Congress to require that operators make lockboxes

available, federal courts bave found that federal law already

mandates the least restrictive ..ans available to effectively

JIf Ca.pare lCC v. Pacifica Pppnd., 438 U.S. 726, 748 (1978)
(concerning indecency standards applicable to broadcast) with
Sable C9'lYnicatigDI v. lCC, 492 U.S. 115, 127 (1989) ("[t]be
private ccmaercial telepbone COIIIIunications at issue bere are
substantially different froa the public radio broadcast at
issue in Pacifica") and Bolger V. Ygunqs Drug Prgds. Cprp.,
463 U.S. 60, 74 (1983) (distinguishing receipt of sexually
explicit _il from broadcast).
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curbinq the exposure of unauperviaec:l children to aexually

explicit, non-obscene cable proqr_inq. For that reason,

section 10's content-based reatrictions violate the first

..endJDent.

First, unlike broadcaat, cable does not involve a "cap

tive audience" -- preciaely the basis on which the Supr_

Court in Sable CgPpgnigatiqoa v. lCC, 492 U.S. 115, 127-28

(1989), distinguished the telephone communications it was

concerned with fro. the broadcast at issue in Pacifica. It

was also on this basis that federal courts have stricken local

cable regulations that, like Section 10, seek to li.it

sexually explicit proqr_inq. Thus, in COuunity Teleyilion

v. RAY City, 555 F. Supp. 1164 (D. utah 1982), the court

invalidated a local ordinance that souqht to regulate indecent

cable proqr...inq, reasoninq that all cable viewers lIlust

subscribe to the lervice and retain the power to cancel that

subscription. The court held that cable subscribers lIluat

specifically choose to invite cable proqr...inq into their

hoae, and it therefore found inapplicable the captive audience

rationale that supports the regulation of broadcast indecency.

lsi. at 1168-69. It was in part on the aaae basis that the

Eleventh Circuit declared a It-ilar ordinance unconstitu

tional, finding that "[a] Clblevision subscriber aust aake the

affiraative deciaion to brinq Clblevilion into hia hoae."

~ v. Farre, 755 F.2d 1415, 1419 (11th Cir. 1985). See also

OUingy Cable TV. Inc. v. lCC, 768 F.2d 1434, 1448 n.31 (D.C.

Cir. 1985) (citinq ~), cert. donied, 476 U.S. 1169 (1986).
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Second, cable pre.anu tecbnoloc;ries that provide sub

scribers even greater control over that service than they have

over either broa~cast or telepbone. cable is unique in offer

ing subscribers the ability to lock out their children' 8

receipt of specific channel. that aight otherwise be

objectionable, just as paranu aay place the liquor cabinet

under lock and key. Indeed, feeleral law aandates that all

cable operators make available to their subscribers just such

lock boxes. 47 U.S.C. § 544 (d) (2) (A). Thus, in finding

unconstitutional a local restriction on sexually explicit

programming, the Eleventh Circuit_de special note of the

"parental _nageability of cable television" afforded by "the

ability to protect children" through the use of a "'lockbox'

or 'parental key" available frOll cablevision. ~,755 F.2d

at 1415, 1420. See also Quincy cable TV, 768 F.2d at 1448

n.31.

Because cable subscribers are not a captive audience and

may use lockboxes to further control access to their service,

additional restrictions on non-obscene cable progr...ing are

unnecessary and therefore violative of the basic first amend

aent principle that any re.triction on speech auat be narrowly

tailored to achieving a cOllPelling governaent interest. See

carlY v. Brown, 447 U.S. 455, 461 (1980). Se. generally infra

Section II. It was on this basis that the court in RoM Box

OffiCI. Inc. v. Wilkinson, 531 F. Supp. 987 (D. utah 1982),

invalidated on first amandaent grounds a utah statute forbid

ding cable operators from knowingly distributing indecent
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progr_ing, de.pite an a••erted ju.tification of the protec

tion of minor.. The court beld that the regulation at i.sue

would also have restricted the adult population to proqr_ing

suitable for children. 14. at 997.

Because of the unique nature of cable television, we

strongly agree with the federal courts that bave .truck down

content-ba.ed regulations that vere .iIlilar to the indecency

restrictions contained in Section 10. Federal law already

mandates the least restrictive .ean. for effectively curbing

the exposure of unsuPervised children to sexually explicit

cable progr...ing. section 10 therefore contuaplate. an

unneces.ary additional burden on the first ..endaent rights of

PEG and leased access proqr....r. and viewers, and any final

rule that mirrors the statute would itself be

uncon.titutional.

Even if .oae content-ba.ed regulation could pas. auster,

bowever, it is clear that the one proposed by the CaBai.sion

tails to ..et constitutional .inima. By Parroting Section 10,

the Propo.ed Rule incorporate. all of the statute's consti

tutional intirmities. We now tum to an examination of the

commission's Proposed Rule.

II. mill COIIJII••IO. D8 I'aIYD IfO C088IDD LII••
_DJ:ClrIft ..... IfO DDT••"" IUl8ftIClrIO••

COftAIDD D I". PaOPOSBD RULlI

In order to coaport with the fir.t amenaent, the

content-ba.ed restriction. contained in the co..is.ion's

Propo.ed Rule must both further a governaental interest that

i. cOJllPelling and do so by the least restrictive ..ans. Sable
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Cowmynic.tioD, V. lQC, 492 U.S. 115, 126 (1989); Giblgn v.

Florida Bar, 798 F.24 1564, 1569 (11th Cir. 1986), cert.

diamis,04, 112 S. ct. 633 (1991). The Commission h.s f.iled

on both of these scores. It hal not sufficiently .rticul.ted

.ny underlying governaent int.r••t in the restrictions it is

propo.ing. Moreover, bacaUi. it .llows • tot.l prohibition

.g.i08t both prggr_ing d•.-d to "promot." unlawful conduct

(on PEG) and s.xually explicit programming (on PEG and l ••sed

acce••), the ca.mi.sion'. Proposed Rule cannot be considered

narrowly drawn to s.rve • coapalling qovernmental purpose.

Carey v. Brown, 447 U.S. 455, 461-62 (1980). Whatever the

co.-ission's purpo.e, it cl.arly has no cogniZable intere.t in

ke.ping froa .dults .ith.r .exually .xplicit material Dr

political prpqramminq th.t aay take i ••ue with existing l.w,

which i. of cour.. the nec••••ry implic.tion of any tot.l

prohibition. Fin.lly, becau•• lockboxe••lready .ffectively

illpl..ent the qovernaent's intere.t in protecting unsupervised

children, even the introduction of censorship that is le.s

th.n an outriqht b.n would f.il the l ••st restrictive

Ileans test.

First, the commission h.s failed to st.te on the record

the cOllpelling purpose th.t Ilotivates the PEG r ••trictions

contained in sub.ection (c) of its Propo••d Rul.. Such.n

articulation is of course • n.c••••ry predicate to determining

"if it choo••• the lea.t r ••trictive ••a08 to furth.r the

.rticul.ted interest." Soble, 492 U.S••t 126. As for the

l.ased .cce•• r.strictions of .ubs.ction (a), the CaBai.sion
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mentions only in passing that it is concerned with ·children's

exposure to indecent progr_· over those channels. Notice,

, 9, at 5. Even if that passing reference can be taken as a

full stat_nt of the govermaental interest being pursued, J2I

the Commission has not dev.loped any record evidence d.scrib

inq the nature and extent of that exposure. Without such a

fact findinq, any means iJlpl-.tted cannot be considered the

l.ast restrictiv., because a revievinq court is l.ft without a

standard aqainst which to jUdqe the effectivene.s of the

various options. Burlingtgn Truck Lines. Inc. v. United

states, 371 U.S. 156, 167-68 (1962) (aqency must make findinqs

based on substantial evidence in order that court has so.e

thinq to review). See al.o Action for Children's Televilign

v. l'C, 852 F.2d 1332, 1341-42 (D.C. Cir. 1988): ~ Sable,

492 U.S. at 126-27.

Second, no qovernJDent interest can support the complete

prohibition aqainst sexually explicit proqramminq on PEG and

lealed acc.ss, which the Proposed Rule allows. While the

l2I We contend that it cannot be the requisite full stat_nt.
In the context of broadcast indecency, the court found that
such an articulation ca.e too late when it was not until oral
arqu:aent that ·the FCC's General counael, in re.ponse to the
court's inquiry, clarified the qovemllent's interest: it is
the interest in protectinq unsupervised children fraa exposure
to indecent material: the govertaent does not propose to act
in 1DgQ parsnti. to deny children'. acce.s contrary to
PArent.' wish••• • Actign fgr Cbil4ran's Televisign v. ~,
852 F.2d 1332, 1343 (D.C. eire 1988) (.-pha.is in original).
In any .vent, if the .... as yet unarticulatect inter.st
motivates the ca.mi.sion's progr...inq restrictions for
cablecast, lockboxe. present the .uperior ...ns of e.powerinq
parents to supervise th.ir children however they so choos., as
we discuss below.
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f.d.ral courts r.cogniz. that gov.rnaent may at times sbi.ld

children fro. scae .exually explicit aaterial that is not

obscene, that purpose .ust be ..rveel by the least restrictiva

means towards its effective t.pleaentation. Sable, 492 u.S.

at 126. Sch..es that us. child prot.ction as an excuse to

k••p such ..terial away fraa~ children and adults fall far

sbort of this t.st. See, L.L., Butl.r v. Michigan, 352 u. S.

380, 383 (1957) (.ven when atteapting to prot.ct children,

regulation cannot eff.ctiv.ly reeluc. adult. to having "only

what i. fit for children"). Regardl••• of the mediU1ll in

valved, therefore, child protection bas failed as an excuse

for total bans on .exually .xplicit ..terial, inclUding books,

id., t.l.phon.....ag.s, SAbl., 492 U.S. at 127-31,

unsolicited mail, Bolger v. Ypung. Drug PrM•• Cprp., 463 u.S.

60 (1983), and radio and tel.vi.ion broadca.ts, Action tpr

Children" T.leyisipn v. lQC, 932 F.2d 1504, 1508-09 (D.C.

Cir. 1991), c'rt. deni.d, 112 S. ct. 1281, ADd cert. denied,

112 S. ct. 1282 (1992). It i. thus not surprising to find

that the protection of childr.n bas fail.d as an excuse for

pr.vious attempts to prohibit .exually explicit prograaaing

froa being carried on cabl.. See~ v. Ferre, 755 F.2d

1415, 1420-21 (11th Cir. 1985); HQ18 Box Office, Inc. v.

Wilkinson, 531 F. Supp. 987, 997 (D. Utah 1982); CPmmunity

Tel.yision v. Rpy City, 555 F. Supp. 1164, 1166 , n.8 (D. utah

1982).

Finally, the Ca.ai••ion's Proposed Bul. would fail the

l.ast r.strictiv. mean. t.st even if it did not allow opera-
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tors to ban all sexually explicit or politically sensitive

acc.ss programming. The ca.mis.ion bas simply failed to show

a nexus between a proper goverJ1Jlental purpose and the intro

duction of editorial control by a cable operator whose

incentives bias it against proqr...ers not of their own choos

ing. See IUpra Pages 2-4 and '-10. This nexus is especially

doubtful because the Propotled ble doe. not prevent an opera

tor from either acting arbitrarily, using criteria not

narrowly-tailored to the governaent purpose, or carrying on

other of its channels the s... type. of proqramaing it may be

prohibiting fram PEG and leased access.1V

In contrast to the approach adopted by the Co..issionls

proposed rule, lockboxes pre.ent the least restrictive .eans

of controlling the access of ainors to proqramming that their

parents find inappropriate, as we show below.W Moreover,

cable operators are already required to make lockboxes avail

able to all subscribers. 47 U.S.C. S 544(d) (2)(A). Without a

finding that lockboxes are ineffective, therefore, the intro-

IV We also note that a l_.t restrictive _ans requir_ent
can be derived frca the PEG and l_.ed acc.s. statut••
th_elves. Even as _ended, both state that "a cable opera
tor shall not exerci.e any editorial control over" an acc..s
channel. 47 U.S.C. S 531(C) (PEG): 47 U.S.C. S 532(c) (2)
(lea.ed acce••). In order to keep the narrow ...ndaents of
Section 10 frca .wallowill9 this larger purpose -- the
preservation of a public forull -- tho.e ~ts must be
narrowly construed. By failill9 to propose saf89\lards such as
tho.e di.cus.ed in text, therefore, the CCDI1Iission has also
acted contrary to the statute.

Z1I Exaaples of .everal lockbox owner manuals are presented in
the Appendix as Exhibit O-Q.
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duction of outside editorial control over PEG and leased

access programming must be co~idered an unconstitutionally

intrusive means of protecting ~uP8rvised children from

sexually explicit programming.

The co_ission in the current docket has acknowledged

that lockboxes playa role in liaitinq children's access to

cablecast indecency. Notice, 9, at 5 (lockboxes are avail

able to sub.cribers to "control access to • • • cable services

on the syst_ [and] to liJIit access to [channels carrying

indecency] to others in the household"). In other dockets,

too, the Co.-ission has spoken directly to the effectiveness

of this technique. S.., Jla.SL., FCC 85-179, 1985 FCC X.xis

3475, , 132, at *112-13 (Apr. 11, 1985) ("Indeed, we believe

that the provision for lockboxes largely disposes of issues

involving the Commission's .tandards for indecency, and would

a180 be a significant factor in ca.es related to obscenity and

similar offensive programming.") (footnote omitted). Thus,

when discussing techniques for reducing children's exposure to

broadcast indecency, the comaission SPecifically noted that:

"Technical ...~ are available to block children's
access to indecent cable progr_ • • • • Upon
request, cable OPerators .u.t provide a device such
as a 'lock-box' or 'parental key' that peraits a
subscriber to restrict access to selected pro
graaaing • • •• [Lockboxe.] can restrict access by
children whether or not parents are physically
pre.ent and actively SUPervise." FCC 90-264,
5 F.C.C.R. 5297, 5305 (1990).

The Co..i ••ion has not been alone in recognizing the

effectiveness of lockboxes. Congress, too, has recognized

both that lockboxes effectively screen indecency and that they


